NICOLA NEWBEGIN

PART 1 - RELIGION & BELIEF

RECENT DEVELOPMENTS

WHAT BELIEFS?

1.
“Religion or belief” is now defined in the Regulations as “any religion or religious or philosophical belief”.  

2.
What is likely to be a key issue over the next few years is what, if any, the removal of the word “similar” from the definition (so that it no longer reads “any religion, religious belief, or similar philosophical belief) will have.  

3.
The Government’s position (see the comments of Baroness Scotland during debates on what became the Equality Act 2006) is that the word “similar” added nothing and should be removed and that the position remained the same.  She stated that in debate on 13 July 2005 that:

“It was felt that the word “similar” added nothing and was, therefore, redundant.  This is because the term philosophical belief” will take its meaning form the context in which it appears; that is, as part of the legislation relating to discrimination on the grounds of religion or belief.  Given that context, philosophical beliefs must therefore always be of a similar nature to religious beliefs. It will be for the courts to decide what constitutes a belief for the purposes of Part 2 of the Bill, but case law suggests that any philosophical belief must attain a certain level of cogency, seriousness, cohesion and importance, must be worthy of respect in a democratic society and must not be incompatible with human dignity. Therefore an example of a belief that might meet this description is humanism, and examples of something that might not—I hope I do not give any offence to anyone present in the Chamber—would be support of a political party or a belief in the supreme nature of the Jedi Knights. I hope that this provides some assurance on the change of definition of "religion or belief" that we have adopted and I hope that the noble Baroness will therefore feel content to withdraw the amendment.”

4.
Jedi Knights aside, it will be interesting to see how this pans out in practice.

McClintock v Department of Constitutional Affairs [2008] IRLR 29
5.
The case of McClintock shows that previously (ie under the old version of the legislation) the view taken was that the test for philosophical belief was a relatively high one.

6.
The Claimant in that case was a justice of the peace and member of the family panel.  He took the view that he could not in conscience and compatibly with his philosophical and religious beliefs (he was a practising Christian) agree to place children with same sex couples.  He did not as a matter of principle reject the possibility that same sex parents could ever be in a child’s best interests, but he felt that the evidence in support of that view was unconvincing.  His membership of the family panel meant that he might have to place children with such couples.  He tried to be relieved from this duty by an administrative arrangement but resigned when told that such an arrangement would not be made.  He brought proceedings in the ET alleging that he had been forced to resign from membership of the family panel by the refusal of the Department to accommodate his beliefs.

7.
The EAT held that Mr McClintock’s beliefs did not constitute a religious or other philosophical belief, see in particular paragraph 45 of the judgement:

“As the tribunal in our view correctly observed, to constitute a belief there must be a religious or philosophical viewpoint in which one actually believes, it is not enough 'to have an opinion based on some real or perceived logic or based on information or lack of information available.' Mr McClintock had not as a matter of principle rejected the possibility that single sex parents could ever be in a child's best interests; he felt that the evidence to support this view was unconvincing but did not discount the possibility that further research might reconcile the conflict which he perceived to exist. We do not think it was perverse for the tribunal to find that such views did not fall within the scope of the Regulations.”

8.
This reasoning suggests that Mr McClintock would also have failed under the new legislation.  However, the case is interesting when compared with Nicholson v Grainger plc, discussed below.

Nicholson v Grainger Plc (Case No 2203367/2008)

9.
In this case there was a PHR to determine whether the Claimant’s beliefs were capable of being a belief for the purposes of the Religion or Belief Regulations.

10.
The Claimant’s own description of his belief was as follows:

“I have a strongly held philosophical belief about climate change and the environment.  I believe we must urgently cut carbon emissions to avoid catastrophic climate change.

It is not merely an opinion but a philosophical belief which affects how I live my life including my choice of home, how I travel, what I buy, what I eat and drink, what I do with my waste and my hopes and my fears.  For example, I no longer travel by airplane, I have eco-renovated my home, I try to buy local produce, I have reduced my consumption of meat, I compost my food waste, I encourage others to reduce their carbon emissions and I fear very much for the future of the human race, given the failure to reduce carbon emissions on a global scale.”.

11.
Employment Judge Sneath adopted the McClintock test for religion and belief, namely that the test for a philosophical belief “is whether they have sufficient cogency, seriousness, cohesion and importance and are worthy or respect in a democratic society”.

12.
Having rejected an argument that beliefs based upon empirical evidence could not constitute philosophical beliefs, the Judge went onto hold:

“... it is plain from the Claimant’s description of his beliefs that they give rise to a moral order similar to the sort of moral orders derived from the major world religions that eschew certain types of meat, promote sexual abstinence and make a virtue of poverty.  Accordingly, I hold for the purposes of this case that the Claimant’s beliefs are or amount of a philosophical belief within the 2003 Regulations.”

13.
He went onto say that:

“I distinguished the Claimant’s case from that of Mr McClintock because the Claimant has settled views about climate change and acts upon those views in the way in which he leads his life.  In my judgement, his belief goes beyond a mere opinion, such as might be held on some aspect of climate change such as whether it is environmentally desirable to travel by air.”

14.
The Judge explicitly stated that he did not consider his decision to represent the thin edge of the wedge.  However, this remains to be seen, in particular, for example, the extent to which this might be relied upon for protection in respect of political beliefs.

DIRECT DISCRIMINATION – ON GROUNDS OF WHAT?

15.
Regulation 3 provides as follows:

(1) For the purposes of these Regulations, a person ('A') discriminates against another person ('B') if—

(a) on grounds of religion or belief, A treats B less favourably than he treats or would treat other persons; or

(b)  A applies to B a provision, criterion or practice which he applies or would apply equally to persons not of the same religion or belief as B, but—

(i)   which puts or would put persons of the same religion or belief as B at a particular disadvantage when compared with other persons,

(ii)    which puts B at that disadvantage, and

(iii)  which A cannot show to be a proportionate means of achieving a legitimate aim.

(2) …

(3)   A comparison of B's case with that of another person under paragraph (1) must be such that the relevant circumstances in the one case are the same, or not materially different, in the other.

Chondol v Liverpool City Council  UKEAT/0298/08/JOJ

16.
Mr Chondol was a social worker who claimed unfair dismissal and religious discrimination after being dismissed on charges which included inappropriate promotion of his religious beliefs and arranging a visit to his home by a service user in a manner which blurred the distinction between client and friend.

17.
The dismissal letter included the following statement among the reasons given for dismissal:

“Failed to follow a reasonable management instruction not to overtly promote your religions beliefs.

“.... while I acknowledge your religious beliefs and the fact that you feel your religious beliefs have helped you.  However, your action causes me concern because while undoubtedly religious beliefs can potentially be an important factor in an individual’s life, this is not the case for everyone.  A social worker acting in a professional capacity should not be placing an emphasis on religious beliefs that is out of proportion to a consideration of the many other factors that impinge on an individual’s wellbeing.  An over emphasis on religion could cause distress to service users who are already in a fragile mental state.”

18.
In relation to that the EAT stated that:

“In the present case the Tribunal made an explicit finding at paragraph 19 of the Reasons that “it was not on the ground of his religion that he received this treatment, rather on the ground that he was improperly foisting it on service users”.  That distinction between, on the one hand, the Appellant’s religious belief as such and, on the other, the inappropriate promotion of that belief, is entirely valid in principle (though of course in any case in which such a distinction is relied on it will be necessary to be clear that it reflects the employer’s true reason).”.

19.
Although the EAT decided that, in light of its previous finding, it did not need to consider the issue of who the comparator was, it stated that the comparator “can indeed be described as a person who, in the course of his contact with service users, inappropriately promoted any religious belief or other strong personal view.”.

20.
The EAT stated expressly that the decision of the House of Lords in London Borough of Lewisham v Malcolm [2008] IRLR 700 has no impact on legislation outside of the Disability Discrimination Act and expressly approved the following paragraph from Azmi v Kirkless Metropolitan Borough Council [2007] ICR 1154 in respect of who the relevant comparator should be:

“In our judgment, Mr O'Dempsey's contention is wrong. The purpose of the comparison is to illuminate the answer to the question whether there has been less favourable treatment on grounds of religion or belief. The less favourable treatment in question was suspension for refusing to accept an instruction. Looking one step back in the process, it could have been said that less favourable treatment was receiving the instruction. In our judgment, for the comparison to be such that the relevant circumstances in the one case are the same and not materially different from the other, save for the element of religious belief identified by the tribunal, must involve a person to whom such an instruction has been given (the earlier stage), or a person who has refused to accept such an instruction (the trigger of the less favourable treatment complained of in this case). Of necessity, that must involve, in our judgment, a woman who, whether Muslim or not, for a reason other than religious belief wears a face covering. In our judgment it would be unrealistic, and would not comply with the requirements of the law, to pose a comparator who does not cover her face and who would not receive such an instruction or be exposed to risk of suspension for refusing it. Such a comparison would not illuminate the answer to the question.”

Comment

21.
It is a fine distinction to make between treating someone in a particular way because of their religion and treating someone in a particular way because they seek to persuade others of their belief.  Moreover, it raises the question of whether the case could have been decided in the same way if it had been argued that proselytizing was a requirement of the Claimant’s religion or belief.  Presumably in such a case the claim would fail (a) in respect of direct discrimination, on the grounds that anyone foisting their beliefs on others would have been treated in the same way, whether religious or not (which appears to have been the approach of the ET) and (b) in respect of indirect discrimination on the grounds that, in the circumstances, the requirement not to foist one’s beliefs on others could be justified.

INDIRECT DISCRIMINATION 

AN UNECESSARILY RESTRICTIVE APPROACH?

Eweida v British Airways Plc  [2009] IRLR 78

22.
The facts of this case are well known:  Mrs Eweida was a devout practising Christian who regarded the cross as the central image of her faith.  She was a uniform wearing member of BA’s check in staff.  She wanted to wear a plain silver cross over her uniform.  She did not believe it to be a mandatory requirement of her religion to wear the cross in that manner, but she saw it as a personal expression of her faith.  However, BA forbade the wearing of it in a visible manner on the basis that the wearing of it was not a mandatory religious requirement.

23.
Mrs Eweida appealed against the Tribunal’s finding that there had been no indirect discrimination on the grounds that:  (1)  the tribunal ought to have concluded that it was sufficient to constitute a particular disadvantage that an employee conscientiously objected on religious grounds of the imposition of the provision, even if he or she were prepared to comply with it;  and (ii) the tribunal were wrong to way that no “persons of the same religion or belief” were similarly disadvantaged by the provision.”

24.
The EAT (per Elias J), stated that Mrs Eweida was “plainly” placed at a disadvantage (paragraph 15).

25.
He further observed that religious beliefs cover the subjective beliefs of an individual, stating at paragraph 29:

“Accordingly, it is not necessary for a belief to be shared by others in order for it to be a religious belief, nor need a specific belief be a mandatory requirement of an established religion for it to qualify as a religious belief. A person could, for example, be part of the mainstream Christian religion but hold additional beliefs which are not widely shared by other Christians, or indeed shared at all by anyone. In so far as some of Ms Simler's arguments suggested otherwise, we reject them.”

26.
He also observed that it can cover the way in which the religion is practiced, stating at paragraphs 30 and 31 that:

“Second, for the purposes of indirect discrimination it is not necessary that the provision, criterion or practice which causes persons of a religious group to be particularly disadvantaged should itself be incompatible with a specific religious belief. The particular disadvantage may arise out of the way in which the religion or belief is practiced. So, for example, if in a particularly remote area there were a group of Christians who could not because of transport problems combine Sunday worship with their employer's requirement to work on Sunday, they would be disadvantaged as a body of Christians by that requirement even though they may have no religious objection to working on a Sunday as such. 

The disadvantage in that example would be practical rather than because of an incompatibility with their religious principles or beliefs, although the practical difficulties would relate to the exercise of their religion. It would in our judgment nonetheless be capable in principle of amounting to prima facie indirect discrimination which requires to be justified. Having said that, it is far more likely to be the case that the cause of any particular disadvantage is that the claimant has specific religious objections to complying with the provision in issue – in other words that the provision is incompatible with his religious belief. An example would be a Christian who cannot work on a Sunday because this is part of his or her beliefs.”

27.
The EAT accepted that the pool of those affected could include in principle those employees who were affected even if they complied with the provision.  However, the EAT did not accept this was an instance where there was clear group discrimination now that Mrs Eweida had established the existence of such a group.  The EAT held at paragraphs 59 to 63 that:

We agree with Ms Simler's submission. In our judgment, the whole purpose of indirect discrimination is to deal with the problem of group discrimination. The starting point is that persons of the same religion or belief as the claimant should suffer the particular disadvantage, distinct from those who do not hold that religion or belief, as a consequence of holding or practising that religion or belief. The claimant must share that particular disadvantage because otherwise she could not show that she was a victim; the provision would not adversely affect her. But in our judgment it is not enough for a claimant to identify a disadvantage which she personally suffers and which others not sharing her belief do not, and then establish liability merely by discovering - anywhere it seems - a like-minded soul who shares her belief so that he or she would be similarly disadvantaged if employed in similar circumstances by BA.

In our judgment, in order for indirect discrimination to be established, it must be possible to make some general statements which would be true about a religious group such that an employer ought reasonably to be able to appreciate that any particular provision may have a disparate adverse impact on the group.

It is conceivable that a particular specialist religion, perhaps a subset of a major religion, may operate in a particular region or locality and employers in that area may have to cater for that belief even though employers elsewhere do not. But there must be evidence of group disadvantage, and the onus is on the claimant to prove this. We recognise that this means that if someone holds subjective personal religious views, he or she is protected only by direct and not indirect discrimination. There is hardly any injustice in that if the purpose of indirect discrimination is to counter group disadvantage and there is none.

In this case, the tribunal found no evidence at all of group disadvantage. It is true that they focused upon whether there was a barrier and did not consider the possibility that there may be disadvantage even with respect to some who chose to comply, or would be willing to comply, with the provision. However, in our judgment there is no possibility that the tribunal could have found the necessary group disadvantage in any event. The claimant did not adduce any evidence that some who complied with the provision did so despite objecting to the provision on religious grounds, and in our judgment there was no proper basis for making an assumption that such persons would necessarily exist.

Ms Moore may be right to say that it is almost inconceivable that there will not somewhere be some other persons who share the beliefs of the claimant, but that possibility would not in our view be anywhere near sufficient to establish the necessary degree of disparate impact or group disadvantage.

Commentary

28.
This is, it is submitted, a rather odd decision:  it is in many ways a wide one (making it clear that the Regulations cover subjective beliefs and also the way in which a religion is practiced, and that those placed at a disadvantage can include those who reluctantly comply with a requirement).  However, the Claimant oddly fell down on the basis that there had been no evidence of a group disadvantage, despite a subsequent change of policy by BA that small Crosses and Stars of David could be worn, which in itself suggested the recognition of a group disadvantage.

London Borough of Islington v Ladele (with Liberty acting as intervener)  [2009] IRLR 154

29.
Again, the facts of this case are well known:  Ms Ladele was a registrar who refused to undertake civil partnerships on the basis that doing so was contrary to her strongly held Christian beliefs.

30.
The EAT was robust in its finding that there had been no direct discrimination, finding that it cannot constitute direct discrimination to treat all employees in precisely the same way, although it could be direct discrimination if the employer was willing to make exceptions to the general rule but was not willing to do so for a particular worker by reason of a legally prohibited ground.  Here the complaint was not that Ms Ladele was treated differently from other workers, it was a complaint that she was not treated differently – ie that there had been a failure to accommodate her difference rather than a complaint that she was being discriminated against because of that difference.  The EAT considered that, on this basis, Ms Ladele’s harassment claim also failed.

31.
More interesting is the question of whether the requirement that Ms Ladele undertake civil partnership ceremonies could constitute indirect discrimination.  It was accepted in that case that the council’s requirement that all registrars perform civil partnership functions had the effect of placing persons of the claimant’s religion or belief at a particular disadvantage when compared with other person, namely those who did not share her religious beliefs about same sex relationships and that she was personally placed at a disadvantage because of the disciplinary action taken against her and the risk of loss of job as a disciplinary sanction.

32.
The EAT decided, in respect of justification, that the Council’s actions had been a proportionate means of achieving a legitimate aim.  The aim was to provide its service on a non-discriminatory basis, which was clearly legitimate, and, once that was accepted, then it had to follow that the council had been entitled to require all registrars to perform the full range of services.  The council had been entitled in those circumstances to say that Ms Ladele could not pick and choose what duties she would perform depending upon whether they were in accordance with her religious views at least in circumstances where her personal stand involved discrimination on grounds of sexual orientation.  The issue was not a matter of giving equal respect to the religious rights of Ms Ladele and the rights of the gay community.  However, it would also have been legitimate for the council to have taken a pragmatic approach not designate as civil registrars those with religious objections to same sex relationships.

33.
In terms of Ms Ladele’s claim for protection under Article 9 of the ECHR, the EAT considered that the right to manifest religious beliefs had to be exercised in a way which was compatible with the rights and interests of others and that the right to manifest her religious beliefs must give way to the rights of same sex partners to have their partnership recognised by law and as such Ms Ladele could not rely on Article 9.

Commentary

34.
It is interesting that, in this case, that there seems to have been assumed, compared with the case of Eweida, that there was in fact sufficient group disadvantage.  This seems odd:  a belief that same sex unions are incompatible with Christianity is hardly a mainstream view and many Christians may well belief that such a belief is incompatible with Christianity.

HARASSMENT

EE(ROB)R 2002

35.
Regulation 5 provides as follows:

“(1) For the purposes of these Regulations, a person ('A') subjects another person ('B') to harassment where, on grounds of religion or belief, A engages in unwanted conduct which has the purpose or effect of – (a) violating B's dignity; or (b) creating an intimidating, hostile, degrading, humiliating or offensive environment for B.”

Sani v All Saints Haque Centre(1), Bungay (2) & Paul (3) [2009] IRLR 74

36.
Mr Bungay and Mr Paul were both adherents of the Ravidassi faith (which is distinct from Hinduism) and had control of the board of directors of the All Saints Haque Centre.  They wanted to get rid of Mr Chandel because he was Hindu.  They instituted disciplinary procedures against Mr Chandel which resulted in his summary dismissal.  They also instituted action against Mr Saini.  He was told that “action would be taken” with nothing in particular specified.  Files were demanded form him at short notice.  He was eventually suspended.  He was called to a disciplinary hearing which he attended “under duress” only for it to be adjourned.  He felt that he was being pressured by the respondents to provide them with ammunition to justify their action against Mr Chandrel.

37.
The ET found that the disciplinary action against Mr Saini had been a vehicle for implicating Mr Chandel and that the fact of Mr Chandel’s Hindu faith had been a substantial and effective cause for the inappropriate disciplinary action orchestrated against Mr Saini.  However, it dismissed the claim under Reg 5 on the basis that the treatment had not been on the grounds of Mr Saini’s own religion or belief, but because of Mr Chandel’s.

38.
The EAT disagreed:  there is harassment contrary to Regulation 5 not only where an employee is harassed on the grounds that he holds certain religious or other relevant beliefs, but also where he is harassed because someone else hold certain religious or other beliefs. 

Commentary

39.
This must clearly be the correct position – and is at the least a desirable result ensuring that the position is same as in relation to race.  

Part 2 - DISABILITY

WHERE ARE WE NOW?

London Borough of Lewisham v Malcolm [2008] IRLR 700

40.
The facts of this case are by now extremely well known.  Mr Malcolm suffered from schizophrenia.  He sublet his flat in breach of his tenancy agreement.  In his defence to the ensuing possession proceeding, Mr Malcolm argued that the council’s attempt to gain possession of the flat constituted unlawful disability discrimination contrary to section 22 DDA 1995.  He claimed that he had only sublet his flat because he had not been taking his medication to control his schizophrenia at the time and that this had led to his irresponsible behaviour.

41.
The House of Lords held that the council’s actions in seeking possession did NOT constitute unlawful disability discrimination:

a.
The correct comparator was a secure tenant of the council without a mental disability who had sublet his property, and not a secure tenant who had not sublet his property and that the Court of Appeal’s decision in Clark v Novacold was wrongly decided;

b.
In order for the alleged discriminator’s “reason” to “relate to” the disability for the purposes of Section 24(1)(a), it is necessary that the discriminator knows or, or ought to know of, the disability, at the time of the alleged discriminatory act.  Unless the discriminator has knowledge or imputed knowledge of the disability, he cannot be guilty of unlawful discrimination under the Act.

42.
As a result, unsurprisingly, Mr Malcolm’s claim failed, since, applying the relevant comparator it was clear that the council would have claimed possession against any non-disabled secure tenant who had sublet his flat.  Moreover, the council had been unaware of Mr Malcolm’s disability, at any rate when the process of claiming possession had been initiated.

43.
It was confirmed in a plethora of later cases that this applied equality to disability related discrimination in the employment field (see Child Support Agency v Truman, Stockton on Tees BC v Aylott, Carter v London Underground Ltd).

REASONABLE ADJUSTMENTS TO THE RESCUE?

44.
The effect of Malcolm is that it is likely to be almost impossible to bring a claim for disability related discrimination.  When added to the decision of High Quality Lifestyles Ltd v Watts [2006] IRLR 850, EAT, the result is that it is almost impossible for a disabled person to claim either direct discrimination or disability related discrimination:

45.
Mr Watts, who was HIV positive, was dismissed after his condition came to be known by his employer. His job involved providing services to people with learning difficulties and there was a risk of infection through scratches and bites from patients, which sometimes drew blood. The ground of dismissal was that the risk of infection made his position 'untenable'. The ET’s finding of unlawful discrimination included a finding that Mr Watts had been the victim of direct discrimination contrary to s 3A(5) of the DDA, since he had been dismissed on the ground of being HIV positive. The EAT identified this as an error, pointing out that it was not enough to establish direct discrimination to show that treatment was on the grounds of the individual's disability. For s 3A(5) to be satisfied it is also necessary to be satisfied that the treatment was less favourable than that which would be afforded to a hypothetical comparator whose circumstances, including abilities, are the same or not materially different from those of the disabled person. That meant, on the particular facts of the case, that the correct comparator was someone who had an 'attribute' (not that of being HIV positive) which carried the same risk of causing to others illness or injury of the same gravity. If such a comparator would have been dismissed, then the claimant was not the victim of direct discrimination, because there was no less favourable treatment within the scope of section 3A(5).

46.
As a result a disabled person’s main protection from disability discrimination under current legislation is likely to be found in the duty to make reasonable adjustments.

47.
This has been explicitly recognised in recent EAT decisions.  For example, in Stockton on Tees BC v Aylott UKEAT/0401/08/CEA, the EAT, after finding that Malcolm should have been applied by the ET when determining the correct comparator, stated at paragraph 113 of its decision:

“In our judgment this conclusion need not leave disabled people who are disadvantaged for a reason relating to their disability but treated in the same way as non disabled people without the possibility of redress. Although they may not now be able to establish that they have been discriminated against for a reason related to their disability within the meaning of Section 3A(1), they may be able to establish discrimination by the employer's failure to make reasonable adjustments under Section 3A(2) and 4A. An employee who is not able to drive because of his disability who is disciplined for frequently arriving late for the night shift would not be able to establish discrimination for a reason related to his disability if a non disabled person with a similar record of bad time keeping would also be disciplined. However, depending on the circumstances, he could claim that his employer had discriminated against him by failing to make a reasonable adjustment by not providing him with transport.”

48.
A similar attempt to emphasise (expand?) the role of reasonable adjustments may be found in the EAT’s decision in Fareham College v Walters UKEAT/0396/08/DM which makes it clear that the act of dismissal can also constitute disability discrimination by way of a failure to make reasonable adjustments.

49.
The EAT held at paragraphs 67 to 75:

“For the present, however, this appeal Tribunal is obliged to apply the law as it is declared to be in Malcolm.  In the normal course of events, the Tribunal not having directed themselves correctly, the appeal would be allowed and the case would have to be remitted to be determined in accordance with the correct direction. 

The question that arises however is whether it is necessary for the matter to be remitted in this case.  The answer to that point in the present appeal lies, in our view, in the Tribunal’s observation at paragraph 43 that: “This is a case where it is difficult to disentangle the failure to make reasonable adjustments from the decision to dismiss”.  Indeed, we would say that it is impossible to disentangle them.  This Claimant was dismissed, as the Tribunal point out, because Mr Groves considered that the alternatives to dismissal involved making adjustments which he considered were unacceptable.

We accept Mr Dyal’s submission that the Tribunal’s finding on this issue therefore adds nothing in this case.  The dismissal was itself an unlawful act of disability discrimination by reason of the failure to make reasonable adjustments.

Under the previous legislation section 6 was couched in far more restrictive terms, as the Court of Appeal recognised in Clark v Novocold Ltd, see paragraphs 960 and 965, and it did not extend to dismissal.  That changed in 2004 with the arrival of the new section 4A where the duty to make reasonable adjustments is now unqualified.  This is also reflected in paragraph 5.5 of the DRC Code of Practice.  A dismissal can therefore itself be an unlawful act of discrimination by reason of a failure to make reasonable adjustments.

In this case therefore we accept Mr Dyal’s submission that this Claimant’s dismissal was tainted by the failure to make reasonable adjustments, and was itself an unlawful act.  Instead of making those adjustments the Respondent chose to dismiss her.  It is the recognition of this, inevitable state of affairs on the facts of this case that led the Tribunal to regard it as self-evident that the Claimant was treated less favourably than others.  

We note also paragraphs 30 and 40 of the Remedies Judgment, where the Tribunal refer again to the fact that the failure to make reasonable adjustments and dismissal are, in this case, inextricably linked.

Given the failure to make reasonable adjustments, the dismissal was therefore an unlawful act of disability discrimination, and the losses incurred by the Claimant all flow from the failure to make reasonable adjustments.  The Tribunal recognised this expressly at paragraph 43, and in this sense too, the disability related discrimination claim added nothing of substance to the case.

For these reasons, the failure to carry out the comparator exercise identified in London Borough of Lewisham v Malcolm has no impact in the particular circumstances identified by the Tribunal.

For the reasons we have given, even if we were wrong that the dismissal itself amounts to an unlawful act of disability discrimination, it was clearly a different type of detriment, as Mr Dyal pointed out, and the losses that flow from that are identical, see Clark v Novocold Ltd at paragraph 966.”

50.
This has been regarded as authority for the view that, a dismissal where either (a) there would have been no dismissal had reasonable adjustments been made or (b) where the dismissal takes place in order to avoid making reasonable adjustments, constitutes disability related discrimination by reason of the failure to make reasonable adjustments.

51.
In the future the key question is likely to be the extent to which the Equality Bill deals with the difficulties created by the decision of the House of Lords in Malcolm.

Part 3 - DISABILITY & THE EQUALITY BILL

With thanks to Emma Smith, also of Old Square Chambers, who has recently given a talk on this topic

Harmonisation of something not capable of being harmonised?

52.
The Bill aims to harmonise the provisions on discrimination and equality. However, one of the inherent difficulties in achieving harmonisation between all the six strands is that the Disability Discrimination Act 1995 (“DDA”) has elements of positive discrimination in favour of disabled workers. The most obvious could be said to lie within the duty to make reasonable adjustments (as reflected in the judgment of Baroness Hale in Archibald v Fife [2004] IRLR 651, at para. 57). Less obvious perhaps, but no less important, is the fact that the direct discrimination provisions within the DDA do not provide for a non disabled person to bring a claim where an employer has treated disabled persons more favourably: a claim for direct discrimination can only be made on the basis that the claimant has been treated less favourably on the basis that he/she is a disabled person and the less favourable treatment is on the basis of the claimant’s disability (s.3A(5) DDA).

Meaning of “disability”

53.
Clause 6 provides for the definition of disability, namely “a physical or mental impairment” which “has a substantial and long term adverse effect on [the person’s] ability to carry out normal day to day activities”. 

54.
Schedule 1 to the Bill contains provisions on the determination of disability and clarifies that the effect of an impairment is long term if ‘(a) it has lasted for at least 12 months, (b) it is likely to last for at least 12 months, or (c) it is likely to last for the rest of the life of the person affected’ (para. 2(1) of Schedule 1). Those conditions which have recurring effects are also provided for (para. 2(2)) as is the effect of medical treatment, including prosthesis or other aid (para. 5). Cancer, HIV and MS are each a disability (para 6), progressive conditions and past disabilities are also covered (paras. 8 and 9, respectively) and there is provision for regulations to be made to address persons of prescribed descriptions to be treated as having disabilities (para. 7). 

55.
Determining whether someone is disabled no longer requires a consideration of the list of eight capacities (such as mobility, ability to concentrate etc.). This will, according to the explanatory notes, “assist those who currently find it difficult to show that their impairment adversely affects their ability to carry out a normal day-to-day activity which involves one of these capacities”. Thus, someone with depression who finds the simplest of tasks or decisions difficult, such as getting up in the morning and getting washed and dressed, who is forgetful and unable to plan ahead, is likely, subject to whether his impairment is long term, to meet the definition of disability. Para 10 of Schedule 1 provides further guidance on the determination of disability, including examples of effects which it would, or would not, be reasonable, in relation to particular activities, to regard as substantial adverse effects and “substantial adverse effects which it would not be reasonable to regard as long-term”. 

56.
In the course of the Committee stages evidence was heard on behalf of disability rights organisations of concerns that those with depression, where the effects fluctuated, would not be covered because of the need to prove a long term impairment. The Minister pointed out that fluctuating effects caused by a long term impairment would be covered by the provision for recurring effects but she was against any measures for providing protection for those, for example, with a short period of depression which was prompted by a particular event and then suffered a further period of depression five years later caused by an entirely different event in his/her life. 

Direct discrimination

57.
Clause 13 provides that there will be unlawful discrimination when A treats B less favourably than A treats or would treat others ‘because of a protected characteristic’ (Clause 13(1)). 

58.
Clause 13 introduces the concept of associative discrimination; thus, a claimant does not have to be disabled him/herself to succeed in a claim for direct disability discrimination. This provides some remedies for carers who may find themselves being treated less favourably because of the disability of the person for whom they care – and would remove the existing need, following the ECJ’s decision in Coleman v Attridge Law [2008] IRLR 722 for tribunals to adopt a purposive, non-literal interpretation of the DDA to ensure carers receive adequate protection from discrimination and harassment. 

59.
However, carers have no protection against direct disability discrimination simply on the basis of their status as carers (and if an employer can show that it would have treated any person with caring responsibilities for a non disabled person in the same way there is no less favourable treatment). 

60.
Similarly carers are not protected from indirect disability discrimination under Clause 19, albeit query whether they might be protected on the grounds of indirect sex discrimination women are more likely to be carers than men.

61.
The Clause also provides protection for those who are, wrongly, perceived by an employer to be disabled, provided that the relevant disability meets the definition of disability under Clause 6. At Committee it was considered whether those claimants claiming discrimination because of a perceived disability should be excluded from the requirement that they that their perceived disability met the definition of disability but the minister was firmly against this, suggesting that then those with perceived disabilities should not be treated more favourably than those with actual disabilities. 

Positive discrimination permitted

62.
Clause 13(3) is, however, somewhat problematic. It currently provides: 

‘If the protected characteristic is disability, A does not discriminate against B only because

(a) A treats a third person who has a disability in a way which is permitted by or under this Act, 

(b) B does not have this disability, and 

(c) A does not treat B in that way’

63.
The explanatory notes to the Bill state, “in relation to disability it is not discrimination to treat a disabled person more favourably than a person who is not disabled”.  However, it has been suggested that the actual wording of the clause is not as clear as it might be and may be amended make the position clearer.

64.
The Committee also heard evidence from organisations suggesting that disability be removed from the positive action provisions at Clauses 154 and Clauses 155 to demonstrate that in relation to disability discrimination, where there has been, to date, asymmetry in order to achieve equality, positive discrimination in favour of disabled persons is not limited to certain situations. However, if Clause 13(3) is clarified this will arguably no longer be necessary. 

Discrimination arising from disability

65.
Clause 15, the new ‘disability related’ provision, states: 

 ‘(1) A person (A) discriminates against a disabled person (B) if – 

A treats B in a particular way, 

because of B’s disability, the treatment amounts to a detriment, and

A cannot show that the treatment is a proportionate means of achieving a legitimate aim.’ 

66.
However, there is no liability under the provision if ‘A shows that A did not know, and could not reasonably have been expected to know, that B had the disability.’ (Clause 15(2)). Liability may still arise whether or not A has complied with a duty to make reasonable adjustments in relation to B (Clause 15(3)). 

67.
Clause 15(1) is the response to the problems posed by Lewisham v Malcolm – hence the removal of any reference to a comparator (and Clause 23, the comparator provision, see below, does not refer to this Clause). However, concerns remain that a court could one day decide upon the need for a comparator in order to apply the provision.  It might be hoped that the need to adopt a purposive approach to the legislation would prevent a repeat of Lewisham v Malcolm, but concerns remain.

68.
In trying to distinguish the Clause from section 3A(1)(a) DDA, the wording provides that, subject to justification, discrimination occurs when the treatment of the disabled person amounts to a detriment because of the disabled person’s disability; under s.3A(1)(a) DDA there is potential discrimination if the reason for the less favourable treatment relates to the disabled person’s disability (subject to arguments about comparators). The explanatory notes state that discrimination occurs when a disabled person is treated “in a particular way which, because of his or her disability, amounts to treating him or her badly and the treatment cannot be shown to be justified”. Commentators have observed that, following the Clark v Novacold example, if a disabled person is dismissed because of his/her absence that will amount to a detriment to him/her. However, it is said, because of the clause’s drafting, and taking the example further, it will be a detriment for anyone, disabled or not, to be dismissed because of absence and therefore it cannot amount to a detriment because of the disabled person’s disability. Against this, it could be said that the suggested construction imports the notion of a comparator where there is none provided for under the Clause; arguably the Clause is simply about causation and for the purposes of Clause 15(1)(a) and (b) there is no need to consider how someone else has been treated, rather, the focus is on the disabled person. 

69.
The Equality and Human Rights Commission’s Disability Committee have also suggested that the words in the Clause ‘because of’ means that a disabled person would need to demonstrate a far greater degree of ‘causation’ between his/her disability and the detriment experienced than under s.3A(1)(a) pre Lewisham v Malcolm where the requirement was that the reason related to the disabled person’s disability.

70.
In response to points raised in Committee the minister stated that the intention behind the Clause is to provide “that the disabled person demonstrates that they have been subjected to detrimental treatment because of something connected with their disability and, secondly, that the duty holder should be able to justify that treatment”. From this it is not clear whether the minister is suggesting that the reason for the detrimental treatment was something connected with the disability. She recognised that there could be a case for further amendment to clarify that the provision was intended to cover discrimination arising from matters connected with a disabled person’s disability and confirmed that the Government would bring forward either a re-written clause or an amendment on report. 
Indirect discrimination

71.
The harmonised provision within Clause 19 of the Bill applies equally to disability. Thus, if (a) A applies, or would apply, a PCP to persons with whom B does not share the protected characteristic, and (b) the PCP puts, or would put, persons with whom B shares the characteristic at a particular disadvantage when compared with persons with whom B does not share it, (c) it puts, or would put, B at that disadvantage, and (d) A cannot show it to be a proportionate means of achieving a legitimate aim, there is discrimination under Clause 19(1) and (2). 

72.
The main difficulty arising out of this provision for cases concerning disability is defining the relevant protected group: does this mean all disabled persons or just those persons sharing the particular impairment as the person affected, or potentially affected? Clause 6(3) provides that in relation to the protected characteristic of disability ‘(a) a reference to a person who has a protected characteristic is a reference to a person who has a particular disability; (b) a reference to persons who share a protected characteristic is a reference to persons who have the same disability’. Thus, it would appear that the disabled person must show that the PCP puts others with the same impairment / the same disability at a particular disadvantage when compared with others who do not share the same impairment / the same disability. The comparison could, therefore, be with others who are disabled but do not have the same disability as the disabled person. Further, it seems arguable that for this to be meaningful the shared impairment must also be of the same severity. 

73.
Clause 23 which provides for a comparison by reference to circumstances is also said to apply to Clause 19; thus, “there must be no material difference between the circumstances relating to each case”. Does this therefore mean that comparisons must be limited to other employees or workers of the same organisation? Also, how does an employer or employee get statistics or other evidence of a particular disadvantage?  

Reasonable Adjustments

74.
The duty to make reasonable adjustments under Clause 20 remains essentially the same as in the DDA. The duty will comprise three requirements: 

“Where a provision, criterion or practice of A puts a disabled person at a substantial disadvantage in relation to a relevant matter in comparison with non disabled persons, A is required to take such steps as it is reasonable to have to take to avoid the disadvantage;

Where a physical feature puts a disabled person at a substantial disadvantage in relation to a relevant matter in comparison with non disabled persons, A is required to take such steps as it is reasonable to have to take to avoid the disadvantage; 

Where a disabled person would, but for the provision of an auxiliary aid, be put at a substantial disadvantage in relation to a relevant matter in comparison with non disabled persons, A is required to take such steps as it is reasonable to have to take to provide the auxiliary aid (which also includes a reference to an auxiliary service).”

75.
Thus, a failure to comply with the first, second or third requirement is a failure to comply with the duty (Clause 21(1)) which amounts to discrimination on the part of A (Clause 21(2)).  

76.
Clause 22 provides that Regulations may prescribe (a) the matters to be taken into account in determining whether it is reasonable for A to take a step for the purposes of services and public functions, premises, work, education, associations and (b) descriptions of persons to whom the first, second or third requirement does not apply. The Regulations may also provide for circumstances in which it is (or is not) reasonable for a person of a prescribed description to have to take certain steps, what is (or what is not) a PCP, things which are (or which are not) to be treated as physical features, things which are (or which are not) to be treated as alterations of physical features, things which are (or which are not) to be treated as auxiliary aids. 

The employer’s knowledge

77.
Paragraph 20(1) Schedule 8 mirrors s.4A(3) DDA in respect of knowledge; thus, an employer is not subject to the duty to make reasonable adjustments if it did not know and could not reasonably be expect to know (a) in the case of an applicant or potential application that the person in questions is or may be an applicant for the work in question, (b) in any other case than the disabled person has a disability and is likely to be placed at the disadvantage referred to in the first, second or third requirement. 

78.
Under current case law (Eastern and Coastal Kent PCT v Grey [2009] IRLR 429 (EAT, Silber J) the requirements set out within s.4A(3)(b) DDA are cumulative rather than alternative requirements and that an employer would not be exempt from the duty to make adjustments unless each of the four following matters were satisfied, namely: (a) that the employer did not know that the disabled person had a disability, (b) that he did not know that the disabled person was likely to be at a substantial disadvantage compared with persons who are not disabled, (c) that the employer could not reasonably be expected to have known that the disabled person had a disability; and (d) that he could not reasonably be expected to have known that the disabled person was likely to be placed at a substantial disadvantage in comparison with persons who are not disabled (see paras. 11 – 13).  However, it is understood that this position is currently being challenged before the EAT.  It is not known whether, if successfully challenged, amendments would be made to the Equality Bill to maintain the position in Eastern and Coastal Kent PCT v Grey.

Comparators and the duty to make reasonable adjustments?  A reduction in the current rights of the disabled?

79.
It is also noteworthy that Clause 23 of the Bill, which provides for comparators, also applies to Clause 20 and the duty to make reasonable adjustments. Thus, “(1) On a comparison of cases … there must be no material difference between the circumstances relating to each case”  and “(2) If the protected characteristic is disability, the circumstances relating to a case include the person’s disabilities”.   

80.
The explanatory notes state that “The treatment of the claimant must be compared with that of an actual or a hypothetical person – the comparator – who does to share the same protected characteristic as the claimant but who is (or is assumed to be) in not materially different circumstances from the claimant.  Those circumstances can include their respective abilities where the claimant is a disabled person.”  This, arguably and on a literal interpretation of the words contained in Clause 20(2), could lead to Malcolm-esq interpretations with, say, the comparator being someone who is also unable to lift a particular object, but not because they are disabled.  The explanatory notes do suggest that this is not what is intended by the example given of the blind person in respect of whom it is assumed cannot type because she is blind – the comparator is the person who has the same ability to do the job as the claimant, presumably the same ability to type as opposed to the same ability to see.  However, there is, it is submitted, a large risk associated with leaving the current drafting as it is and this should be corrected.

81.
Furthermore, currently, the duty to make reasonable adjustments does not require a comparison with a like for like comparator (Archibald v Fife, per Baroness Hale at para. 64). Lord Rodger also held in Archibald v Fife that the comparison within the duty to make reasonable adjustments need not be fit people who are in “exactly the same situation as the disabled person” (at para. 38) or even people doing the same job (at para. 39). Lord Rodger disagreed with Baroness Hale, however, that the comparison was with non disabled people generally, but that “to be meaningful, the comparison must be with some limited class of persons who are not disabled” (at para. 35). 

82.
In Smith v Churchills Stairlifts plc [2006] IRLR 31, Maurice Kay LJ (giving the leading judgment) held that, in light of the analysis handed down in Archibald v Fife the proposed comparator can be identified only by reference to the disadvantage caused by the arrangements that are questioned.  Thus on the facts of that case, where the arrangement or pcp that the disabled person could not meet was a requirement that potential employees should be capable of carrying a particular heavy article, the proper comparators for the purposes of Section 4A DDA would be the potential employees who could meet that requirement and were not disadvantaged (by not being selected for employment) as a result.

83.
See also the decision of the EAT in Fareham referred to above.

84.
It would seem therefore that the requirement to perform a comparative exercise with a like for like comparator for the purposes of establishing that a disabled person is at a substantial disadvantage compared with non disabled persons is a regressive step and inconsistent with the current position. This does not appear to have been addressed (yet?) at Committee stage. 

Conclusion

85.
The current drafting of the Equality Bill in relation to discrimination may still be subject to certain criticism.  It is to be hoped that these will be ironed out by the time the Bill becomes law.

PAGE  
1
              INSTITUTE OF EMPLOYMENT RIGHTS EMPLOYMENT LAW UPDATE 09 21ST OCTOBER 2009

